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Importing goods into Latin American countries may be challenging for those who are not used to dealing with uncertainty and lack of transparency.  Discretionary powers of customs officers, excessive delays in clearing the merchandise and uncertainty about topics such as valuation, origin and classification of the merchandise are common problems faced by many importers and exporters.

Brokers in these countries know how to deal with these situations and take advantage of local practical knowledge.  However, most brokers solve importing problems via their contacts with customs officers and not necessarily through proper legal mechanisms.   The broker’s clients are therefore left with no legal remedies in case that something goes wrong.  Additionally, such informal insider dealings add non-deductible expenses to the process of importing.   As an example, in the case of a firm that was importing refrigerators from the US to a Central American country the machines were classified as industrial cooler systems, under a much higher tariff, for an unknown reason.  The firm hired a customs broker who solved the problem through a personal contact in Customs that required monetary compensation.  When the firm made additional shipments, the problem continued to occur.                                                                                                                                                                                          
The negotiators of the Central America and Dominican Republic Free Trade Agreement (“CAFTA-DR”) were well aware of this kind of situation and, taking some of the lessons learned from NAFTA and from the recommendations of the Kyoto Convention, implemented some useful tools to provide transparency, speed the clearance of goods and remove opportunities for corruption.  One of these tools is the right granted to importers and exporters to request Customs authorities to issue binding Advance Rulings (“ARs”) with regard to: tariff classification, valuation, duty drawback, deferral or relief, rules of origin, quotas, and eligibility for duty-free treatment of re-entered goods.

Accordingly, any importer, exporter or producer from the United States or Central America can request to Customs to provide a binding ruling before the merchandise arrives.  An AR may include more than one topic, such as classification and origin, which are usually related.  Also, an AR may solve in advance some tricky matters such as the regional content value.  Following our previous example, with the AR tool in place, the firm importing refrigerators could have requested an AR, presented all the evidence that the machines are regular refrigerators and obtained a binding ruling that must be obeyed by the customs officers that were blocking the shipment.  

ARs are issued by the highest Customs authority.   Therefore, once the AR is in hands of the importer, all customs officers must follow what has been stated in the ruling.  

	For textiles and garment, for example, it is very useful to obtain an AR before clearing customs.   Knowing the treatment that will be given to the merchandise in origin and the criteria to be used for valuation is very important to guarantee the free tariff regime.


The AR mechanism also works for Central American producers and allows them to know if their products will be admitted tariff-free by the US Customs and which requirements they must comply with.  According to CAFTA-DR, the US Customs must provide the AR benefit to Central American exporters and producers too, as it does with Canada and Mexico under NAFTA.

Current Status of Implementation

The five Central American countries that signed the agreement are currently working on setting the legislation and procedures for requesting and issuing ARs for importers and exporters.   The goal is to provide importers and exporters with an easy-to-follow procedure to request the AR and at the same time, provide the Customs with mechanisms to avoid fraud and respond quickly to these requests.    

Some of the problems that importers and exporters may face are the following:

· In some countries, Customs is not the only entity responsible for issuing ARs.  The Ministries of Economy or Trade are responsible for some of the topics subject to the benefit of these binding resolutions.  This means that some ARs shall be requested to Customs and others to the Ministries, depending on the topic.  Therefore, the procedure to obtain them may not be as simple as it should.

· CAFTA-DR previews a maximum of 150 days to issue the ARs, which is a very long term for importers and exporters.  As a consequence, some countries are already imposing upon themselves a limit of 45 days or less to work through the petitions for ARs.  This is a great challenge that they are willing to take, mostly when ARs involve laboratory tests. 

· The information about ARs must be available for public consultation.  The idea is to create a database that can be reviewed by customs users through the Customs webpage.  However, US users will find most of the information in Spanish.  For Central American users, it will be the opposite.  For example, when providing information and attachments to be analyzed by customs officers in Central America, everything must be translated into Spanish (i.e. booklets, instructions, invoices from sellers, and other documents about the merchandise).  Ideally, CAFTA-DR committees should be created in the 6 signing countries to facilitate this type of inconvenience. 

CAFTA-DR countries are supposed to have implemented the AR tool within the 2 years following the signature of the agreement, which would be 2007 for most of the countries.  However, some of them are already ready to issue them, such as El Salvador.

In sum, although it may face some difficulties during the implementation, the AR mechanism is a very important tool to be used by producers, importers and exporters in the US and Central America, that will save time and money for both users and Customs officials.  It is a fastpass for Customs clearance without “informal” payments or convenient friendships. 

