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New | CSI D decisions on jurisdiction.*

|- Construction operation can be qualified as
investment.

In the Salini v. Morocco case’ the Tribunal
analyzed the objections to its jurisdiction, one of
which referred to the argument that construction
contracts did not qualify as investments under the
Convention. The Tribunal considered the criteria
generally identified by the Convention's
commentators, indicating that those were:
existence of contribution, certain duration and risk
participation. It also added that the operation
should contribute to the development of the host
State as stated by the Convention’s preamble. In
that specific case the Tribunal found that the
construction contract fulfilled the criteria. Even in
the risk aspect, the Tribunal indicated that a
construction project that lasts several years, for
which total costs cannot be established with
certainty in advance, created a risk for the
contractor. Thus, the construction operation could
be qualified as investment and the disputes that
arose directly out of it were susceptible to be
heard by ICSID.

! Salini Costruttori SpA & Italstrade SpA v. Kingdom of
Morocco, Decision on Jurisdiction, 23 July 2001, Journal de
Droit Internationa 196 (2002)

I1- Act of court of a State could be attributable
to the State.

In the Loewen case? the additional facility
Tribunal was presented with the issue of whether
an act of a court of a State could be attributable to
the State.

The Loewen Group and Raymond Loewen were
Canadian investors in the funera home and
funeral insurance business. An American
competitor in an American court sued Loewen.
According to Loewen, the court that handled the
trial violated different provisions of NAFTA. The
Tribunal reiterated a previous decision stating that
a court is an organ of a State. Thus, its acts are
attributable to it.

However, the Tribunal stated that for an act of a
local court to be challengeable at the international
level as an act of the State the act needs to be a
final decision of the judiciary against which all
local remedies had been exhausted.

In the same direction, in CMS? the Tribunal found
that a State could be internationally liable under a
treaty for actions taken by the judiciary,
administrative agencies, the executive and
legislative branch of the State, unless an express

2 The Loewen Group, Inc and Raymond L. Loewen v.
United States of America, Case No. ARB (AF)/98/3 award
of June 26, 2003.

3 CMSv. Argentina, 42 ILM 788 (2003).at paragraph 108



reservation is made in that regard when the treaty
from which the responsibility arises is executed.

I11- Nationality needs to be continuous.

In Loewen,® the clamant entered into a
reorganization plan (better known as Chapter 11
of the United States Bankruptcy Code) and ceased
to exist as a business entity. The former Canadian
business was reorganized as a United States
corporation. The rights, titles and interests under
the arbitration claim against the United States of
America were assigned to a newly created
Canadian corporation, whose apparent only asset
and business was the arbitration claim.

The Tribunal found that the real party in interest,
i.e., the beneficiary of the claim was an American
citizen, i.e., the company created as part of the
reorganization plan.

The Tribunal stated: “In international law
parlance, there must be continuous national
identity from the date of the events giving rise to
the claim, which date is known as the dies a quo,
through the date of the resolution of the claim,
which date is known as the dies ad quem.”®

* Qupra note 2.
® |d at paragraph 225.

I1V- Minority shareholders can have access to
ICSID.

In CMS,° an American company CMS, who had
invested in an Argentine company Transportadora
de Gas del Norte (TGN) and owned 29.42% of the
shares was affected by an alleged suspension by
Argentina of a tariff adjustment formula for gas
transportation all of which, it was argued, arose
out of general economic policies.

The Tribunal stated that although it did not have
jurisdiction over general economic policies taken
by Argentina, it did have jurisdiction over
measures of general economic policies that affect
the investment provided they have been adopted in
violation of international law or in violation of
commitments made to the investor. “This meansin
fact that the issue of what falls within or outside
the Tribunal’s jurisdiction will be subsumed in the
determination of whether a given claim is or is not
directly connected with specific measures

affecting the investment”.”

The Tribunal then held that nothing in
international law prohibited investment claims
submitted by shareholders independently from
those of the corporation concerned. It also said
that although that ruled seemed to protect majority

® Qupra note 3.
" |d at paragraph 34.






