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Most signatory States to the Convention of the International Center for Settlement of Investment Disputes (the Convention) object to the jurisdiction of the Center once a claim is filed against them. Obviously, the mere ratification of the ICSID Convention does not vest jurisdiction on the Center. But the signals sent by sometimes superfluous objections seem to be in contradiction with the ones sent by signing the Convention. 

The jurisprudence of the International Center for Settlement of Investment Disputes

(ICSID) on jurisdiction is setting the criteria in areas where it was unclear whether an

investment legal dispute fell or not under its authority.

Recent cases have dealt with issues such as the definition of investments in the case of

construction operations, acts of a court of a State as attributable to the latter, continuity of nationality, right of minority shareholders to access to ICSID, the controversial “umbrella” clause, determination of nationality of the investor and origin of capital of the investment.

I- Construction operation can be qualified as investment.

In the Salini v. Morocco case,
 the Tribunal analyzed the objections to its jurisdiction,

one of which referred to the argument that construction contracts did not qualify as

investments under the Convention. The Tribunal considered the criteria generally

identified by the Convention’s commentators, indicating that those were: existence of

contribution, certain duration and risk participation. It also added that the operation

should contribute to the development of the host State as stated by the Convention’s

preamble. In that specific case the Tribunal found that the construction contract fulfilled

the criteria. Even in the risk aspect, the Tribunal indicated that a construction project that

lasts several years, for which total costs cannot be established with certainty in advance,

created a risk for the contractor. Thus, the construction operation could be qualified as

investment and the disputes that arose directly out of it were susceptible to be heard by

ICSID.

II- Act of court of a State could be attributable to the State.

In the Loewen case,
 the additional facility Tribunal was presented with the issue of

whether an act of a court of a State could be attributable to the State. The Loewen Group and Raymond Loewen were Canadian investors in the funeral home

and funeral insurance business. An American competitor in an American court sued

Loewen. According to Loewen, the court that handled the trial violated different 
provisions of NAFTA. The Tribunal reiterated a previous decision stating that a court is

an organ of a State. Thus, its acts are attributable to it. However, the Tribunal stated that for an act of a local court to be challengeable at the international level as an act of the State the act needs to be a final decision of the judiciary against which all local remedies had been exhausted.

In the same direction, in CMS 
 the Tribunal found that a State could be internationally

liable under a treaty for actions taken by the judiciary, administrative agencies, the

executive and legislative branch of the State, unless an express reservation is made in that regard when the treaty from which the responsibility arises is executed.

III- Nationality needs to be continuous.

In Loewen,
 the claimant entered into a reorganization plan (better known as Chapter 11

of the United States Bankruptcy Code) and ceased to exist as a business entity. The

former Canadian business was reorganized as a United States corporation. The rights,

titles and interests under the arbitration claim against the United States of America were

assigned to a newly created Canadian corporation, whose apparent only asset and

business was the arbitration claim. The Tribunal found that the beneficiary of the claim was an American citizen, i.e., the company created as part of the reorganization plan. The Tribunal stated: “In international law parlance, there must be continuous national identity from the date of the events giving rise to the claim, which date is known as the dies a quo, through the date of the resolution of the claim, which date is known as the dies ad quem.”

IV- Minority shareholders can have access to ICSID.

In CMS,
 an American company CMS, who had invested in an Argentine company

Transportadora de Gas del Norte (TGN) and owned 29.42% of the shares was affected by an alleged suspension by Argentina of a tariff adjustment formula for gas transportation all of which, it was argued, arose out of general economic policies.

The Tribunal stated that although it did not have jurisdiction over general economic

policies taken by Argentina, it did have jurisdiction over measures of general economic

policies that affect the investment provided they have been adopted in violation of

international law or in violation of commitments made to the investor. “This means in

fact that the issue of what falls within or outside the Tribunal’s jurisdiction will be 
subsumed in the determination of whether a given claim is or is not directly connected

with specific measures affecting the investment”.
 The Tribunal then held that nothing in international law prohibited investment claims submitted by shareholders independently from those of the corporation concerned. It also said that although that rule seemed to protect majority or controlling shareholders, the prevalence of protection to all kind of shareholders through treaty arrangements made that approach the exception.

Likewise in Enron v. Argentina,
  the Tribunal held that minority shareholders might be permitted to mount separate and competing arbitration claims. Accordingly, the tribunal

noted that, notwithstanding the claimant being a minority shareholder, it was treated as a

covered investor under the terms of the relevant BIT, because the Respondent had

pursued and asked the Claimant in its newly-privatized natural gas industry.

V- Umbrella clause was defined.

In SGS v. Pakistan,
 a Swiss company, SGS, had entered into a contract with Pakistan to provide pre-shipment inspection services with respect to goods to be exported from

certain countries to Pakistan. Subsequently, Pakistan notified SGS that the contract was

terminated. Both Pakistan and SGS initiated separate legal actions in Switzerland and

Pakistan for breach of contract. SGS also filed a request for ICSID arbitration alleging

that Pakistan had breached the contract and had also violated the BIT between

Switzerland and Pakistan. Pakistan objected to the Tribunal’s jurisdiction, inter alias, because the dispute as submitted by claimant had arisen out of actions and omissions with respect to a contractual arrangement between Pakistan and SGS, which had a choice of forum provision different from ICSID.

SGS argued that by virtue of an, arguable umbrella clause (article 11) in the relevant

BIT,
 a breach of contract was elevated to a violation of a BIT. Thus, when the contract

was breached SGS had two actions against Pakistan, one for breach of contract and one for violation of the BIT.

The Tribunal appeared to be the first ICSID Tribunal facing the issue of whether a BIT

provision could transform a purely contractual claim into a BIT claim. It held that

“…under general international law, a violation of a contract entered into by a State with

an investor of another State, is not, by itself, a violation of international law”.

The Tribunal then stated that “…it is not saying that States may not agree with each other in a BIT that henceforth, all breaches of each State’s contracts with investors of the other State are forthwith converted into and be treated as breaches of the BIT”.

However, in that case the Tribunal found that that was not the intention of the parties to

the BIT, for which it rejected SGS’s argument about article 11. The Tribunal pointed out

that that article contained an obligation to constantly guarantee the observance of the

commitments the State has entered into with respect to the investments of the investors of the other Contracting Party. Those commitments could imply implementing rules to  give effect to contractual or statutory undertakings or could preclude a State from taking

actions short of denial of justice.

The Tribunal concluded that it did not have jurisdiction over the contractual claim or over

the contractual claim transformed into a BIT claim by virtue of an umbrella clause.

However, it retained jurisdiction over the other parts of the BIT claim.

VI- Other view to the Umbrella Clause.

In SGS Société Générale de Surveillance S.A. v. Republic of the Philippines,
 a different Tribunal took a different view on the issue of the umbrella clause.

In that case the Philippines awarded SGS, a Swiss business group a contract to provide

comprehensive import supervision for goods prior to shipment to the Philippines and

specialized services to assist in improving the customs clearance and control processes.

Part of the service was undertaken overseas.

A dispute arose between SGS and the Philippines concerning alleged breaches of the

services contract. SGS submitted certain monetary claims to the Philippines which were

subject to various attempts for amicable settlement before submitting the dispute to

arbitration. SGS invoked the provisions of the 1997 BIT between the Swiss Confederation and the Republic of the Philippines.

The Tribunal was faced with a question similar to the one made in SGS v. Pakistan.

Specifically the Tribunal had to determine whether a breach of contract is considered a

violation of a BIT as per an “umbrella clause”.

The Tribunal in SGS v. Philippines had to analyze article X(2) of the Switzerland-Philippines BIT, which read: “Each Contracting Party shall observe any obligation it has

assumed with regard to specific investments in its territory by investors of the other

Contracting Party”.

The question in place this time was whether that provision gave the Tribunal jurisdiction

over claims against the Respondent State that were essentially contractual.

The Tribunal held that, “…if commitments made by the State towards specific

investments do involve binding obligations or commitments under the applicable law, it

seems entirely consistent with the object and purpose of the BIT to hold that they are

incorporated and brought within the framework of the BIT by Article X(2)”
 .

The Tribunal then concluded, “…Article X(2) makes it a breach of the BIT for the host

State to fail to observe binding commitments, including contractual commitments, which

it has assumed with regard to specific investments. But it does not convert the issue of the extent or content of such obligations into an issue of international law…”

VII- ICSID does not create precedent.

The ICSID Tribunal was posed with the question of whether to follow the rationale

provided by a previous decision, SGS v. Pakistan
 , which involved similar issues. The

Tribunal held that it was not bound to do so.

“The ICSID Convention provides only that awards rendered under it are ‘binding on the

parties’ (Article 53(1)), a provision which might be regarded as directed to the res

judicata effect of awards rather than their impact as precedents in later cases. In the

Tribunal’s view, although different tribunals constituted under the ICSID system should

in general seek to act consistently with each other, in the end it must be for each tribunal

to exercise is competence in accordance with the applicable law, which will by definition

be different for each BIT and each Respondent State”

VIII- Whether an investment has been made in the territory of a country.

For a dispute to be submitted to a Tribunal under the ICSID Convention it needs to arise

directly out of an investment. No reference is made therein as to where that investment

needs to be made. Some BITs state that a qualifying investment need be made in the

territory of the Contracting State other than that of the state from which the investor is

from. However, given the fact that investments are composed by different transactions

some of which might be undertaken in different locations, identifying the territory of the

investment is not an easy task.

In, SGS v. Philippines, the Tribunal, reaffirmed the ruling of SGS v. Pakistan by

concluding that an investment has been made where there had been an

“injection of funds into the territory…[of a Contracting State other the State of

nationality of the investor]…for carrying out…[the activities pertaining the

investment]”

The Tribunal also pointed out that to consider whether an investment has been made in a territory consideration should be given to the investment as a whole; regardless of

whether individual transactions take place in different locations.

IX- Contract claims can be investment claims.

The Tribunal had to answer the question of whether the BIT reference to a “dispute with

respect to investments” could be used to attain jurisdiction over claims of contractual

character.

It was held that a dispute arising out of an investment contract will be a “dispute with

respect to investments” in the same way an alleged expropriation would be.
 Accordingly, Article 25(1) of the ICSID Convention required only that the dispute arise

directly out of an investment regardless of the contractual or treaty nature of the dispute.

X- Exclusive jurisdiction of local courts for contractual claims.

The Tribunal had to deal with the controversial issue of exclusive jurisdiction of local

courts for contractual claims as provided by the investment agreement between SGS and the Philippines.

The majority of the Tribunal drew a distinction between jurisdiction and admissibility to

find that it might have jurisdiction over a dispute and yet not admit it. The Tribunal held

that “…a party to a contract cannot claim on that contract without itself complying with

it…”

It then stayed the arbitration proceedings since the provision on exclusive jurisdiction of

local courts was not waived or over-ridden by the BIT or the ICSID Convention.

One of the arbitrators disagreed with the stay of the proceedings based, inter alia, on the

argument that BIT arbitration provision and the contractual provision on exclusive

jurisdiction of local courts do not override or replace the other but rather coexist.

XI- Retrospective applicability of BITs.

Another issue surfaced relating to jurisdiction over contractual claims that occurred

before the BIT entered into force.

The Tribunal stated that it did not need to look at disputes concerning breaches of

investment contracts which occurred and were completed before the treaty’s entry into

force. But the Tribunal did have jurisdiction “…to breaches which are continuing at that

date, and the failure to pay sums due under a contract is an example of a continuing

breach”.

Likewise in TECMED V. Mexico,
 the ICSID additional facility arbitral Tribunal stated

that “…acts or omissions of the Respondent which, though they happened before the

entry into force, may be considered a constituting part, concurrent factor or aggravating

or mitigating element of conduct or acts or omissions of the Respondent which took place after such date do fall within the scope of this Arbitral Tribunal’s jurisdiction”.
 The

Tribunal then held that that conclusion was subject to the condition that the conducts or

acts, upon consummation or completion constituted a breach of the relevant BIT in force

at that time.

XII- Difference Between Treaty Disputes and Contractual Disputes.

In the Decision on Annulment in Vivendi v. Argentina,
 the ad hoc Committee annulled

the award of the arbitral Tribunal on the ground that the Tribunal manifestly exceeded its

powers by deciding it had jurisdiction over the claims but declined to rule on them. The

Tribunal had found it could not hold Argentina liable until a contractual dispute between

the parties had been submitted and solved by local courts.

In that context the Tribunal held that there could be a breach of a treaty without

necessarily breaching a contract and vice versa. It stated that different legal standards

apply to each one of them. Foremost, it stressed that a forum selection clause in the

contract did not stop the investor from filing international arbitration claims against a

State for breach of a treaty.

XIII- Waiver of jurisdiction does not exclude ICSID jurisdiction in certain circumstances.

In AZURIX CORP v. The Argentine Republic,
 an American corporation filed a

request to arbitrate a dispute against the Argentine Republic for alleged breach of the Argentine Republic- United States of America Bilateral Investment Treaty (BIT) related to a supposed expropriation in connection with a concession for distribution of potable water and the treatment of disposal sewerage in the Province of Buenos Aires.

Although the concession was granted to an ad-hoc Argentine company incorporated by Azurix’s Argentine subsidiaries, the parent company took the claimant’s role.

Argentina objected the jurisdiction of the ICSID Tribunal based on the arguments that Azurix had agreed to the jurisdiction of the courts of La Plata and had waived any other fora and that Azurix had submitted the dispute to local courts and that triggered the “fork in the road” provision of the BIT.

The Tribunal stated that when the claims or causes of action between a local claim

and a claim before an ICSID Tribunal are different, the waiver of jurisdiction clause does not exclude its jurisdiction. The dispute before the local courts was related to contractual arrangements whereas the one before ICSID was related to alleged breach of treaty obligations. Consequently, the waiver of any other jurisdiction and forum related to contractual actions and not to treaty actions. Rights arising under a contract are different from the rights arising out of the treaty. The Tribunal analyzed previous cases and concluded that the forum selection clause did not exclude ICSID jurisdiction when the “subject-matter of any proceedings before the domestic courts under the contractual arrangements in question and the dispute before the ICSID tribunal was different and

therefore the forum selection clauses did not apply”
 .

XIV- “Fork in the road” provision’s requirements.

Azurix rejected the objection to jurisdiction based on the argument that the dispute has already been submitted to the courts of Argentina under the provisions of the USA-Argentina BIT.

The Tribunal followed the same rationale used for the former objection to jurisdiction, i.e., the difference between contract and treaty claims. It concluded that for the “fork in the road” provision to be applicable the local court proceeding and the ICSID arbitration proceeding needed to be between the same parties, based on the same cause of action

and based on the same facts.
 Thus, a choice by a local subsidiary to file a domestic law suit arising out of a contract does not impede a foreign parent company to file a request for arbitration with ICSID –if all the other requirements for ICSID

jurisdiction are met– for an alleged violation of a treaty.

XV- Determination of investor’s nationality.

In Tokios Tokeles v. Ukraine
, a business enterprise established under the laws of Lithuania initiated arbitration against Ukraine alleging that Ukraine engaged in actions

that breached the BIT between Ukraine and Lithuania. Tokios created a wholly owned

subsidiary in Ukraine. Ukrainian nationals, in turn owned the majority of shares of Tokios.

Ukraine objected the jurisdiction of the ICSID Tribunal arguing that claimant was not an investor of Lithuania, had not made an investment in accordance with the local laws and the dispute did not arise from the investment. It also objected the admissibility of the claim.

The majority of the Tribunal stated that the parties to a BIT were free to determine the

criteria to determine nationality 
 and set the definition of investor and foreign control of a local entity for purposes of article 25 (2)(b) of the ICSID Convention. It was not up to the Tribunal to question the criteria used therein.

“…Contracting Parties are free to define their consent to jurisdiction in terms that are broad or narrow; they may employ a control-test or reserve the right to deny treaty protection to claimants who otherwise would have recourse under the BIT.

Once that consent is defined, however, tribunals should give effect to it, unless doing so would allow the Convention to be used for purposes for which it clearly was not intended”.

The majority of the Tribunal concluded that Tokios, a Lithuania incorporated company under control of Ukrainian nationals was a foreign investor under the terms of the Lithuania-Ukraine BIT and rejected the objection to its jurisdiction based on

this argument.

The dissenting arbitrator 
 stated that “…it is within the limits determined by the basic ICSID Convention that the BITs may determine the jurisdiction and powers of the ICSID tribunal, and it is not for the Contracting Parties in their BIT to extend the jurisdiction of the ICSID tribunal beyond the limits determined by the basic ICSID Convention”.

Accordingly, the ICSID system was not intended to be used to settle disputes between a State and its own nationals, even if the investor acted through a foreign entity. Prof. Weil stressed that the purpose of the ICSID Convention was to govern international  investments, that is one that implies a transborder flux of capital.

XVI- Capital of investment needs not be originated from abroad.

According to the majority in Tokios, the parties to a BIT have discretion to determine what is an investment and the requirements an investment should meet for ICSID jurisdiction. If the relevant BIT does not impose the requirement that a specific investment needs to be originated in the other Contracting Party, the tribunal cannot read differently.

‘In our view, however, neither the text of the definition of ‘investment’, nor the context in which the term is defined, nor the object and purpose of the Treaty allow such an origin-of-capital requirement to be implied. The requirement is plainly absent form the text…the origin-of-capital requirement is inconsistent with object and purpose of the Treaty, which …is to provide broad protection to investors and their investment on the

territory of the other party”.

The majority then concluded that the ICSID Convention does not contain any  requirement that the investment at issue in a dispute has to have an international character in which the origin of the capital is decisive.

Prof. Weil, dissenting from the majority stated that “…when it comes to ascertaining the international character of an investment, the origin of the capital is relevant, and even decisive. True, the Convention does not provide a precise and clear-cut

definition of the concept of international investment –no more than it provides a precise and clear-cut definition of the concept investment–, and it is therefore for each ICSID tribunal to determine whether the specific facts of the case warrant the conclusion that it is before an international investment”.

XVII- Directness of an investment dispute.

The Tribunal of Tokios stated that for jurisdiction to arise the dispute needs not to be only about the investment. It could also be about the investment operations.

“For a dispute to arise directly out of an investment, the allegedly wrongful conduct of the

government need not be directed against physical property of the investor. The requirement of directness is met if the dispute arises from the investment itself or the operations of its investment…”

XVIII- Conclusion.

The rise of BITs and regional multilateral agreements which refer to ICSID as the chosen arbitration forum will make it more relevant as time passes by. That is why States should be aware of the circumstances in which ICSID has jurisdiction. That might persuade parties not to file claims where there is no jurisdiction or not to object jurisdiction when it is groundless.

In the recent past, many issues have been raised with intent to move disputes from ICSID to local courts. So far, issues such as what is an investment, when is the nationality of the investor relevant, the umbrella clause and determination of the nationality have been raised and solved not necessarily in an uncontroversial way. Those issues will keep appearing and solutions might differ, since previous decisions do not create precedent in the field. However, the hope lies that on widely advising on the jurisdiction criteria used by ICSID tribunals, uniform awards would be issued. That would provide certainty and would be in tone with the purpose of the ICSID Convention, i.e., foster economic development through an international legal framework of foreign investment.

*Member of the panel of arbitrators of the International Centre for Settlement of Investment Disputes (Icsid) and of the World Intellectual Property Organization; and an international consultant in public policies. President of BG Consulting Inc, a consulting firm based in Washington, D.C. specialized in development policies, business development and investment disputes. He is admitted to practice law in Venezuela, New York and Washington, D.C. He is associate editor of Transnational Dispute Management.





Abogado “cum laude”, Universidad Católica Andrés Bello, Caracas, Venezuela, 1987; Post-graduate studies in Political Science, Universidad Simón Bolívar, Caracas, Venezuela, 1989; LL.M, Southern Methodist University, Dallas, Texas, 1992; M.Phil. and Ph.D. studies in Law and Foreign Investment, University of Edinburgh, United Kingdom, 1997 as “chevening” scholar. He has been Professor at Universidad Católica Andrés Bello, Caracas, Venezuela; Universidad Central de Venezuela; and Instituto de Estudios Superiores de Administración, Caracas, Venezuela. 


The opinions expressed in this paper are personal and do not reflect the views of the organizations to which is the author is affiliated.


The author may be contacted at :<<omargarcia@bg-consulting.com>>.


�  Salini Costruttori SpA & Italstrade SpA v. Kingdom of Morocco, Decision on Jurisdiction, 23 July


2001, Journal de Droit International 196 (2002) 


� The Loewen Group, Inc and Raymond L. Loewen v. United States of America, Case No. ARB


(AF)/98/3 award of June 26, 2003.


�  CMS v. Argentina, 42 ILM 788 (2003).at paragraph 108.


� Supra note 2.


�  Id at paragraph 225. 


� Supra note 3.


�  Id at paragraph 34. 


�  Enron Corporation and Ponderosa Assets L.P. v. the Argentine Republic,


ICSID Case No. (ARB/01/3), Decision on Jurisdiction, January 14, 2004,


published in International Law in Brief, American Society of


International Law, March 15, 2004


� SGS Societé Générale de Surveillance S.A. v. Islamic Republic of Pakistan, International Arbitration


Report, Vol 18, # 9, September 2003. 


� Article 11 of the Switzerland-Pakistan BIT provided: “Either Contracting Party shall constantly


guarantee the observance of the commitments it has entered into with respect to the investments of the


investors of the other Contracting Party”


� Supra note 9 at paragraph 167. 


�Id at paragraph 173. 


�SGS Société Générale de Surveillance S.A. v. Republic of the Philippines, case No ARB/02/6 of


January 29, 2004.


� Id at para 117. 


� Id at para 128 


� Supra note 9. 


� Supra note 13 at para 97.


�  Id at para 111, citing supra note 9 at para 136. 


�  Id at para 131. 


�  Id at para 154. 


� Declaration of Antonio Crivellaro at para 4.


� Supra note 13 at para 167.


� Tecnicas Medioambientales TECMED, S.A. v. The United Mexican Status, May 29, 2003, 43 ILM


133 (2004) 


�  Id at para 68. 


�  Compañía de Aguas del Aconquija, S.A. and Vivendi Universal V. Argemtine Republic, Decision


on Application for Annulment, July 3, 2002, 41 ILM 1135 (2002)


� 43 ILM 262 (2004)


�Id at paragraph 79.


� Id at paragraph 90.


� Decision of April 29, 2004, Case No. ARB/02/18. http://


www.worldbank.org/icsid/


� Id at paragraph 24.


� Id at paragraph 39. 


�Professor Prosper Weil dissented from the majority. http://www.worldbank.org/icsid/cases/awards.htm April 29, 2004 


� Supra note 29 at paragraph 13. 


� Id at paragraph 19.


�  Id at paragraph 77.


� Id at paragraph 82.


� Supra note 32 at paragraph 20.


�  Supra note 29 at paragraph 91.





PAGE  
9

